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Executive Summary

1. The submitting organisations welcome the opportunity to contribute to the third cycle of
the Universal Periodic Review (UPR) of Malta. This submission, drafted primarily by PEN
International with inputs from partner organisations, focuses on Malta’s compliance with
international human rights obligations with respect to freedom of expression (Article 19) and,
in relation to the killing of journalists and the issue of impunity, the investigative duty under
the right to life (Article 6) of the International Covenant on Civil and Political Rights (ICCPR)
to which Malta is a state party. In particular it details our concerns relating to:

1. Legislative restrictions on freedom of expression;
2. Safety of journalists and the issue of impunity for violence and the killing of

journalists;
3. Lack of media pluralism.

Relevant recommendations are listed below each section.



2. During the last UPR cycle, no recommendations on freedom of expression or freedom of
the press were submitted by states. Since 2013, however, press freedom has deteriorated
significantly in Malta, culminating in the assassination of the country’s best-known
investigative journalist and anti-corruption campaigner, Daphne Caruana Galizia. Her brutal
murder was followed by the flight of one of her sources to Greece, two of her sons to other
countries in Europe, the intimidation of a whistle-blower with information that could
corroborate Caruana Galizia’s reporting and support ongoing investigations into her killing,
and the self-censorship of all of the country’s independent media houses after
disproportionate threats of legal action through the use of Strategic lawsuits against public
participation (SLAPPs) in the United Kingdom and the United States made by private
corporations and individuals that obtained lucrative government contracts after the 2013
general election.

1. Legislative restrictions to freedom of expression
A. Criminal Defamation
B. Civil Defamation and Strategic lawsuits against public participation (SLAPPs)
C. Blasphemy

A. Criminal Defamation

Legal Framework

3. The coalition notes with concern that at the time of submission, defamation remains a
criminal offence in Malta under Article 252 of the Criminal Code.! It is defined as offending
a person “with the object of destroying or damaging” that person’s reputation. The penalty is
imprisonment for up to three months or a fine. However, when the defamatory content is
“divulged or exhibited to the public” the maximum punishment increases to one year in
prison. Defamation consisting of “vague expressions or indeterminate reproaches, or in words
or acts which are merely indecent” is punishable only as a contravention.

4. Art. 256 of the Criminal Code states that defamation committed by means of the media is
subject to the terms of the Press Act. Art. 11 of the Press Act, notes, “According to this
provision, defamatory libel is punished with a fine. However, if a person seeks to prove the
truth of the allegation, and cannot do so, a prison sentence of up to six months may be
imposed (Press Act Art. 12).”?

5. Additionally, according to Criminal Code Art. 339, par. e, any person who “utters insults or
threats not otherwise provided for in this Code, or being provoked, carries his insult beyond
the limit warranted by his provocation” is guilty of a contravention.

6. It is also worth noting that Press Act Art. 7 punishes “obscene libel” — i.e., the use of
expressions harming “public morals or decency” — with up to three months in prison and/or a
fine.

1 http://www.justiceservices.gov.mt/DownloadDocument.aspx?app=lom&itemid=8574
2 http://www.]usticeservices.gov.mt/DownloadDocument.aspx?app=lom&itemid=8743&I=1
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7. Under Maltese Criminal Code Arts. 255 and 373, and Press Act Art. 31, prosecutions for
defamation are generally only at the behest of the offended party. The Press Act in Art. 32
sets a one-year limitation period for bringing either criminal or civil actions for defamation.

8. The coalition is furthermore concerned with the following laws which threaten freedom of
expression in Malta:

0 Imputing misconduct to the government: Anyone who, in a public speech or in
comments at a public meeting, imputes misconduct to a person employed or
concerned with administering Malta’s government is guilty of a criminal offence under
Art. 75 of the Maltese Criminal Code and faces up to one year in prison or a fine. This
will be deleted under the proposed draft Media and Defamation Act.

Reviling judges and other public officials: Criminal Code Art. 93 punishes “reviling”
or threatening a judge, the attorney general, or a magistrate or juror with a prison
sentence of nine to 18 months and a fine of €500 to €1,500. However, someone who
seeks to “damage or diminish” the reputation of one of those people faces 12 months
to two years in prison and a fine of €700 to €2,500. Art. 95 similarly punishes
vilification of other public officials.

Defamation and insult of the president: Under Art. 72 of the Maltese Criminal Code,
“whosoever shall use any defamatory, insulting, or disparaging words, acts or gestures
in contempt [of the President] or shall censure or disrespectfully mention or represent
[the President] by words, signs, or visible representations” faces up to three months in
prison or a fine (multa). This will be deleted under the proposed draft Media and
Defamation Act.

Imputing ulterior motives to the president: Whoever “shall impute ulterior motives [to
the President of Maltal... or shall insult, revile, or bring into hatred or contempt or
excite disaffection” against him or her via print or broadcast faces up to three months
in prison or a fine of up to €465.87 under Art. 5 of the Press Act. This will be deleted
under the proposed draft Media and Defamation Act.

Seditious libel: Unlawful assembly with the intent, via speech or other means, to
“excite hatred or contempt” toward the president or the government is an offence
under Art. 73 of the Maltese Criminal Code. In addition, Art. 74 punishes conspiracy
“to excite hatred or contempt toward the person of the President of Malta or towards
the Government of Malta” with between six and 18 months in prison. This will be
deleted under the proposed draft Media and Defamation Act.

Insulting or showing contempt for the Maltese flag is an offence under Art. 5, par. 2
of the Press Act. The punishment is a fine not exceeding €465.87 or imprisonment
for up to three months. This will be deleted under the proposed draft Media and
Defamation Act.

Art. 255 of the Maltese Criminal Code implies that it is possible for family members
to file a claim for defamation when “the offence is committed against the memory of
a deceased person”. This will be deleted under the proposed draft Media and
Defamation Act.
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Application of Criminal Libel

9. The use of criminal libel laws is relatively common in Malta, including against the media.?
Since the last UPR in 2014, Malta Independent columnist Daphne Caruana Galizia was the
subject of several criminal libel actions. When Daphne Caruana Galizia died, there were 47
libel suits against her—42 in the civil courts, and 5 in the criminal courts. Most were filed by
people in or close to the current government. In November 2016, Caruana Galizia was
charged with criminally defaming a former Maltese Labour Party politician in a series of

3 http://legaldb.freemedia.at/legal-database/malta/
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articles that noted the politician’s alleged involvement in a plot to kill a former Libyan Prime
Minister in Egypt in 1984. The court ruled that the allegedly defamatory statements were
backed up by strong evidence and were the result of a careful investigation on Caruana
Galizia's part.*

10. Whistle-blower Maria Efimova, who was one of Daphne Caruana Galizia's sources on
corruption within the Malta-based Pilatus Bank, is currently being charged with the offence of
criminal defamation under Article 252 of Malta’ Criminal Code and is facing extradition to
Malta from Greece after a European arrest warrant was issued based on this charge, among
two other charges.® The coalition believe these charges to be purely political charges and are
deeply concerned about both her safety and the independence of the legal process she would
face should she be deported to Malta.

International Criticism

11. The United Nations Human Rights Committee, in its 2014 Concluding observations on
the second periodic report of Malta, noted its concern about the criminalization of defamation
and that the Press Act does not define libel or defamation.® It highlighted that the State party
should guarantee freedom of expression and freedom of the press, as enshrined in article 19
of the International Covenant on Civil and Political Rights (ICCPR) and developed at length in
the Committee’s general comment No. 34 (2011) on the freedoms of opinion and expression.
The State party should also consider decriminalizing defamation and should in any case
restrict the application of criminal law to the most serious cases, bearing in mind that
imprisonment is never an appropriate punishment in such cases. The State party should
consider repealing Title IV of the Criminal Code.

Positive steps towards decriminalisation

12. In February 2017, the Maltese government announced plans to repeal criminal libel.” On
17 February 2017, the OSCE RFoM received a letter from the Maltese authorities noting that
there were ongoing legislative reforms in Malta, including the drafting of an Act on Media and
Defamation. An official copy of the bill was shared with the RFoM, and the Government
expressed a willingness to follow up with discussions on this subject. On 21 February the
RFoM replied to the authorities welcoming that the draft would decriminalise defamation, a
step she said that all governments of OSCE participating States should undertake. At the
request of the Minister, the RFoM commissioned a review of the draft Media and Defamation
Act, forwarded to the authorities on 28 February 2017. On 1 March 2017, the RFoM issued
a public statement commenting on the legal review, welcoming several provisions of the draft
law, which, if adopted, would offer increased protection for journalistic work and pointed to
certain elements in the draft law that need further improvement.? If passed, the Media and
Defamation Act would replace the current Press Act.

13. On 1 March 2017 the RoFM presented a legal analysis on the draft Media and
Defamation Act commissioned by her Office. Among other elements highlighted in the
report, the analysis suggests to clarify some definitions in order to improve legal certainty.
Furthermore, provisions granting special protection to public figures should be reconsidered,
as well as the obligation for website editors to register before the Media Registrar. Source

4 https://ipi.media/qa-the-abuse-of-libel-laws-in-malta/
Shttp://www.guengl.eu/news/article/maria-efimova-must-be-protected-from-deportation-threats-to-malta

6 CCPR/C/MLT/CO/2
’http://www.independent.com.mt/articles/2017-02-14/local-news/Press-law-revamp-will-abolish-criminal-libel-civil-libel-fine-to-
increase-t0-20-000-6736170394

8 https://www.osce.org/fom/66084

9 https://www.osce.org/fom/3589062download=true
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protection should be granted not only to journalists but to those as well who engage in new
forms of journalistic activities.

14. In a reply letter from the Permanent Representation of Malta to the Council of Europe,
dated 16 Feb 2017, the government outlined the following, “With regards to pending
criminal libel proceedings, a transitory provision in the Bill precludes the Court of Magistrates
from imposing a sentence of imprisonment in whatever form.”!° The effect of this statement
would be that all existing criminal defamation cases initiated against Daphne Caruana Galizia




